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THE FOLLOWING REPORT OF
COMMITTEE ON LAWS OF OBSCENITY,
WAS UNANIMOUSLY ADOPTED BY THE
NATIONAL PURITY FEDERATION,
October 11, 1906.

Your committee appointed to secure for Purity workers that liberty
?{l ress and speech essential to the Purity Propaganda would report as
ollows : —

We desire to express our hearty and unqualified endorsement of the
purpose for which the laws for the suppression of vice and the punish-
ment of those who send obscene literature through the United States
mails, were originally framed; we wish also to express our earnest
desire for even a larger exercise of these laws in the accomplishment of
the original purpose, which must have been in the minds of those who
framed and enacted these laws.

In view, however, of the fact that Purity workers are constantly
placed in jeopardy because of the uncertainty of the judicial test ot
obscenity and because these laws have in some instances been made the
means of injustice and cruel wrong ; and in view of the fact also that the
indefinite character of the law renders it impossible for anyone to know
whether he is acting within the law or is violating the law, and because
the law has been made a menace and a hindrance to many earnest
workers whose efficient help is most seriously needed, your Committee
would therefore make the following recommendations :

Resolved, That the President be empowered to appoint a permanent
committee of seven of whom he shall be one, who shall seek to secure
such changes in the judicial tests of obscenity as will make the law so
certain that by reading it anyone may know what constitutes its viola-
tion and to secure such an interpretation of the law as will make impos-
sible the suppression of any scientific and educational Purity literature.

We would also recommiend that this Committee be authorized to
co-operate with organizations, individuals and courts, in affording any
help in their power to apprehend, convict and punish the disseminators
of literature truly obscene and of perverters of youth; it shall, however,
at the same time be the duty of this Committee to seek to afford the
defense and protection so much needed by earnest and sincere Purity
workers who are now constantly exposed to the dangers of prosecution
by the uncertainty of the very laws which they desire to cherish and
obey. . .

We would therefore recommend that this Committee be authorized
to afford. to any real Punty worker who is unjustly arrested such sympa-
thy and assistance, legal, financial and moral, as may be within their

ower.
P We would also recommend that this Committee should seek to enlist
the co-operation of other organizations in furthering these same ends.

This Committee shall also be empowered to make any propaganda
necessary through the public press or otherwise in securing such punish-
ment of the guilty and such protection for the innocent as in their judg-
ment may be most wise and discreet.

SvLvaNus StaLL, D.D. Mr. J. B. CALDWELL,
THEODORE SCHROEDER, Mrs. RoSE WooD-ALLEN CHAPMAN,
Mrs. SARAH F. Bonp, Dr. HaTTiE A. SCHWENDENER,

Dr. DELos F. WiLcox.
Republished from THE LIGHT.
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taste,” and the law-making power could not confer this legis-
lative authority upon a judge, though in these cases all courts
are unconsciously presuming to exercise it.

Furthermore, it is not clear that “blunted sensibilities” are
not a good condition to be encouraged in the matter of sex.
Who would be harmed, if all men ceased to believe in the
“obscene,” and acquired such “blunted sensibilities” that they
could discuss matters of sex, as we now discuss matters of
fiver or digestion,—with an absolute freedom from all lasciv-
ious feelings? Why is not that condition preferable to the dis-
eased sex-sensitiveness so often publicly lauded, when parad-
ing in the verbiage of “purity?”’ If preferable, and so-called
“obscene” literature will help to bring about such “blunted
sensibilities,” would it not be better to encourage such publica-
tions? Tt requires argument and fact, rather than “virtuous”
platitudes, to determine which is the more healthy-minded at-
titude toward these subjects. I plead for scientific research,
not the brute force of blind dogmatism and cruel authority.

Assuming its existence as a quality of literature, the ju-
dicial “tests” for detecting the presence of obscenity, mani-
fest such extraordinary ignorance of sexual psychology, that
no man who is accused can reasonably expect to escape con-
viction by denying the character of his book. The unfailing
verdict of “guilty” is not, as some flatter themselves, due to
the wisdom of the prosecutors, but is wholly due to the judi-
cial ignorance of science, and to the undefined and indefinable
nature of the offense. Let us reason together about this.

If, in spite of the argument by vituperation, a person re-
fuses to submit, “with humble prostration of intellect,” to
the demands of moral snobbery, he is cast from the temple of
“good society” into jail. Then the benighted act as though
by their question-begging epithets or jail commitment, they
had solved the scientific problem which is involved. Let us ex-
amine if it is not as true of obscenity as of every witch that it
exists only in the minds of those who believe in it.

My cortention is this: “Obscenity” is not an objective
fact, not a sense-perceived quality of literature or art, but is
only distinguishable by the likeness of particular emotions as-
sociated with an infinite variety of mental images. Therefore,
obscenity is only a quality or contribution of the viewing mind
which, being associated with some ideas suggested by a book
or picture, is therefore read into #t. This may be proven in
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many ways, and among these, by the resultant fact that “ob-
scenity” never has been, nor can be, described in terms of any
universally applicable test consisting of the sense-perceived
qualities of a book or picture, but ever and always it must be
described as subjective, that is, in terms of the author’s sus-
pected motive, or in terms of dreaded emotions of speculative
existence in the mind of some supposititious reader.

With some knowledge of the psychologic processes in-
volved in acquiring a general conception, it is easy to see how
courts, as well as the more ignorant populace, quite naturally
fell into the error of supposing that the “obscene” was a
quality of literature, and not—as in fact it is—only a contribu.
tion of the reading mind. By critical analysis, we can exhibit
separately the constituent elements of other conceptions, as
well as of our general idea of the “obscene.” By a comparison.
we will discover that their common element of unification may
be either subjective or objective. Futhermore, it will appear
that in the general idea, symbolized by the word “obscenc.”
there is only a subjective element of unification, which is com-
mon to all obscenity, and that herein it differs from most gen-
eral terms. In the failure to recognize this fundamental un-
likeness between different kinds of general ideas, we will dis-
cover the source of the popular error, that “obscenitv” is a
definite and definable, objective quality of literature and art.

A general idea (conception) is technicallv defined as “the
cognition of a universal, as distinguished from the particulars
which it unifies.” Let us fix the meaning of this more clearly
and firmly in our minds by an illustration.

A particular triangle may be right-angled, equilateral or
irregular, and in the varieties of these kinds of triangles, there
are an infinite number of shapes, varying according to the
infinite differences in the length of their boundary lines, meet-
ing in an infinite number of different angles.

What is the operation when we classify all this infinite va-
riety of figures under the single generalization “triangle”?
Simply this: In antithesis to those qualities in which triangles
may be unlike, we contrast the qualities which are common to
all triangles, and as to which all must be alike.

These elements of identity, common to an infinite variety
of triangles, constitute the very essence and conclusive tests
by which we determine whether or not a given figure is to be
classified as a triangle. Some of these essential, constituent,
unifying elements of every triangle are now matters of com-
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mon knowledge, while others become known only as we de-
velop in the science of mathematics. A few of these essentials
may be re-stated. A plain triangle must enclose a space with
three straight lines; the sum of the interior angles formed by
the meeting of these lines always equals two right angles; as
one side of a plain triangle is to another, so is the sine of the
angle opposite to the former to the sine of the angle opposite
to the latter.

These, and half a dozen other mathematical properties be-
long to every particular triangle; and these characteristics, al-
ways alike in all triangles, are abstracted from all the infinite
different shapes in which particular triangles appear; and these
essential and constant qualities, thus abstracted, are general-
ized as one universal conception, which we symbolize by the
word “triangle.”

Here it is important to bear in mind that these universal, con-
stituent, unifying elements, common to all triangles, are neither
contributions, nor creations, of the human mind. They are
the relations of the separate parts of every triangle to its other
parts, and to the whole, and these uniform relations inhere in
the very nature of things, and are of the very essence of the
thing we call a “triangle.”

As the force of gravity existed before humans had any
knowledge of the law of its operation, so the unifying elements
of all triangles exist in the nature of things. prior to and in-
dependent of our knowledge of them. Tt is because these uni-
fying elements, which we thus generalize under the word “tri-
angle,” are facts of objective nature, existing wholly outside
of ourselves, and independent of us, or of our knowledge of
their existence, that the word “triangle” is accurately definable.

We will now analyze that other general term, “obscene,”
reducing it to its constituent, unchanging elements. and we
will see that, in the nature of things, it must remain incapable
of accurate, uniform definition, because, unlike the case of a
triangle, the universal element in all that is “obscene” has no
existence in the nature oﬂ_@g_gs\ob;ectxve Tt will then appear
that, for the want of observing this difference between these
two classes of general terms, judges and the mob alike, errone-
ously assumed that~the “obscene,” like the “triangle,” must
have an existence outside “theif own emotions, and, conse-
quently, they were compelied to indulge in that mystifying ver-
biage, which the courts miscall “tests” of “obscenity.”
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or obscenity, are often associated with phenomena having no
natural connection with sex, and often in many people are
not at all aroused by any phase of healthy sexual manifesta-
tion ; and in still others it is aroused by some sensual associa-
tions and not by others; and these, again, vary with the indi-
vidual according to his age, education and the degree of his
sexual hyperaestheticism.

Everywhere we find those who are abnormally sex-sensitive
and who, on that account, have sensual thoughts and feelings
aroused by innumerable images, which would not thus affect
the more healthy. ‘These diseased ones soon develop very
many unusual associations with, and stimulants for, their sex-
thought. If they do not consider this a lamentable condition,
they are apt to become boastful of their sensualism. If, on
the other hand, they esteem lascivious thoughts and images as
a mark of depravity, they seek to conceal their own shame by
denouncing all those things which stimulate sensuality in
themselves, and they naturally and erroneously believe that
it must have the same effect upon all others. It is essential to
their purpose of self-protection, that they make others believe
that the foulness is in the offending book or picture, and not
in their own thought. As a consequence, comes that persist-
ence of reiteration, from which has developed the “obscene”
superstition, and a rejection—even by Christians—of those
scientific truths in the Bible, to the effect that “unto the pure
all things are pure,” etc. We need to get back to these, and
reassert the old truth, that all genuine prudery is prurient.

The influence of education in shaping our notions of mod-
esty is quite as apparent as is that of sexual hyperaesthesia.
We see it, not only in the different effect produced upon differ-
ent minds by the same stimulants, but also by the different
effect produced upon the same person by different objects
bearing precisely the same relaticn to the individual. When
an object, even unrelated to sex, has acquired a sexual associ-
ation in our minds, its sight will suggest the affiliated idea,
and will fail to produce a like sensual thought in the minds of
those not obsessed by the same association.

Thus, books on sexual psychology tell us of men who are
so “pure” that they have their modesty shocked by seeing a
woman’s shoe displayed in a shop window ; others have their
modesty offended by hearing married people speak of retiring
for the night; some have their modesty shocked by seeing in
the store windows a dummy wearing a corset; some are

40







Likewise, Prof. Andrew D. White tells us that: *“At a
time when eminent prelates of the Older Church were eulo-
gizing debauched princes like Louis XV., and using the un-
speakably obscene casuistry of the Jesuit Sanchez, in the edu-
cation of the priesthood as to the relations of men and women,
the modesty of the church authorities was so shocked by Lin-
naeus’ proofs of a sexual system in plants, that for many years
his writings were prohibited in the Papal States, and in various
parts of Europe where clerical authority was strong enough
to resist the new scientific current.”

Now, education has so reversed public sentiment, that one
may write with impunity about the sexuality of plants, which
was formerly denounced as a “Satanic abyss:” but men have
been, and would be, sent to jail for circulating in the English
language the books of Sanchez and others like him. (Reg. vs.
Hicklin, Law Rep. 3 Queen’s Bench, 360.)

(([t thus appears that the only unifying element generalized

in the word “obscene,” (that is, the only thing common to

* every conception of obscenity and indecency), is subjective, is
an affiliated emotion of disapproval. This emotion under vary-
ing circumstances of temperament and education in different
persons, and in the same person in different stages of develop-
ment is aroused by entirely different stimuli, and so has

become associated with an infinite variety of ever-changing

objectives, with not even one common characteristic in ob-
jective nature; that is, in literature or art.2)

-~ This, then, is a demonstration that obscenity exists only in
the minds and emotions of those who believe in it, and is not
a quality of a book or picture. We must next outline the legal
consequences of this fact of science. Since, then, the general
conception “obscene” is devoid of every objective element of
unification; and since the subjective element, the associated
emotion, is indefinable from its very nature, and inconstant as
to the character of the stimulus capable of arousing it, and
variable and immeasurable as to its relative degrees of inten-
sity, it follows that the “obscene” is incapable of accurate defi-
nition or general test, adequate to securing uniformity of re-
sult, in its application by every person, to each book of doubt-
ful “purity.”

Since few men have identical experiences, and fewer still
evolve to : an agreement in their ideational and emotional asso-
ciations, it must follow that practncally none have the same
standards for judging the “obscene,” even when their conclu-
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and if scientific research has furnished no tests by which, with-
out speculative uncertainty, we may with mathematical accur-
acy classify every book or picture which, to the less enlight-
ened, would seem to be on the borderland of doubtful “purity,”
then, it must follow that no general rule exists, applicable to
all cases, and by which we can or do judge what is a violation
of the statutory prohibition.

The so-called “tests,” by which the courts direct juries to
determine whether books belong to the *‘indecent and obscene,”
are a terrible indictment of the legislative and judicial intelli-
gence, which could create and punish a mental crime, and de-
termine guilt under it by such absurd “tests.” Bereft of the
magical, mystifying phrasing of moral sentimentalizing, the
guilt of this psychological crime is always literally determined
by a constructive (never actual), psychological (never mate-
rial or demonstrable), potential and speculative (never a real-
ized) injury. predicated upon the jury’s guess. as to the prob-
lematical “immoral tendency” (not indicating the rules of
which school of religious or scientific morality are to be ap-
plied) of an unpopular idea. upon a mere hypothetical (never
a real) person. No! This is not a witticism, but a literal
verity, a saddening. lamentable, appalling indictment of our
criminal code as judicially interpreted.

Under a law of such vagueness and mystical uncertainty,
be it said to our everlasting disgrace. several thousand per-
sons in America have alreadv been deprived of libertv and
propertv: unnumbered others have been cowed into silence.
who should have heen encouraged to speak: and almost a
score have heen driven to suicide. I

T{. then. it is true that a hook or a picture can only be clas- }
sified as to its obscenitv. not nrimarilv according to the sub-
stance of that which it reveals, but according to the emotions J
therebv aroused. then. three conclusions irresistibly follow:”
First. there is no general test of ohscenitv canable of produc-
ing accuracv and uniformity of result in classifving hooks:
second. for the want of such test. there never can be a convic-
tion according to the letter of a uniform law. but every verdict
expresses onlv a legislative discretion, wrongfullv exercised
after the act to be nunished. and according to the peculiar
and nersonal exneriences of each iudge or juror: and it is.
therefore. but the enactment of a particular law. for the par-
ticular defendant then being tried. and applving to no
one else. From these two follows the third. namely: That
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no man, by reading the statute, can tell whether a particular
book is criminal or not, because the criminality does not de-
pend upon the statute, but upon the incompetent jurors’ specu-
lative opinion about the psychological tendency of the book.

It is inevitable, from such an indefinable statute, that the
determination of what is “‘obscene” should become a matter of
juridical arbitrariness, even though a-clouded vision—as to the
difference between judicial interpretation and judicial legisla-
tion—should induce all courts to deny the fact. However,
some judges, with the naivette which evidences their conscious-
lessness of what they do, quite freely admit that it is not a
matter of law, but a matter of discretion, which determines
the character of a book, and, therefore, the “guilt” of its
vendor.

One judge, after fumbling with those definitions of “ob-
scene”—which define nothing—continued his instructions to
the jury as follows: “These are as precise definitions as I can
give. The case is one which addresses itself largely to your
good judgment, common sense,” etc. (38 Fed. R. 733.)

If “obscenity” means definable qualities of a book, how can
guilt under this criminal law be made a matter of “good judg-
ment,” or a juror’s conception of what is “common sense”
upon the subject? The “good judgment” is for the legislature
to exercise in passing the law, not for the jurors in determin-
ing its meaning, or its application.

In other cases jurors are instructed that: “If, in their
judgment, the book was fit and proper for publication, and
such as should go into their families, and be handed to their
sons and daughters, and placed in boarding-schools, for the
beneficial information of the young and others, then, it was
their duty to acquit the defendant. . . . The jury were
instructed that it did not matter whether the things published
in the book were true and in conformity with nature or not.”
(Com. v. Landis 8 Phila. 453, and other cases.)

What is here plainly expressed is in every other case ne-
cessarily implied, because the statute has not created any gen-
eral rule by which we can determine what is against the law.
Everv conviction is securable only by an exercise on the part
of the jury of a legislative discretion, and not according to
standards created by any general rule by which we can determ-
ine in advance what is and what is not prohibited, which
can result in the suppression even of truth, and that discretion
is personal to the jurors, and always this particular law of the
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jury is enacted ex post facto at the trial of the accused, and
not before, and is not, and cannot be, binding upon any other
jurors. Since the legislative power cannot be delegated to a
jury, and cannot be exercised ex post facto, even by the legis-
lature itself, it follows that our present laws against “ob-
scenity” must be a nullity, and will yet be so declared, when
this argument, properly elaborated, shall be presented to an
intelligent court.

Nearly two hundred years ago Montesquieu, in viewing the
tyrannies about him, wrote this: “In despotic governments
there are no laws, the judge himself is his own rule. . . .
In republics, the very nature of the constitution requires the
judges to follow the letter of the law. Otherwise the law might
be explained to the prejudice of every citizen in cases where -
their honor, property or life is concerned.” (Spirit of Laws,
p. 81.)

Within the domain of literature, we have unintentionally,
through psychologic ignorance, re-established that irre-
sponsible, arbitrary absolutism of the judiciary, which it took
many ages of painful struggle to abolish. Shall it remain and
be extended, or will we throttle this new despotism? Of jur-
isprudence it is said: “Its value depends on a fixed and uni-
form rule of action.” From what has preceded, it follows that
the statutes here in question are uncertain beyond all possibil-
ity of being made uniform guides for our conduct. As has
been shown, this uncertainty never arises from any doubt as
to the contents of the book to be judged, but the uncertainty
always arises solely from the indefinable nature of that which
the statute attempts to penalize.

It follows that convictions can be had only as antipathy or
affection, caprice or whim, on the part of the jurors, dictates
the result of their deliberations. For each, the foundation of
his judgment of guilt is his personal experience, necessarily
differing from the experience of other jurors, who, therefore,
have other standards of judgment. It is no credit to the intel-
ligence of the bar, that these matters have never been argued
to any court. When adequately presented to an intelligent
judge, with- psychologic insight and an open mind, all present
obscenity legislation will disappear. To that end, such a judge
will do his plain duty by applying the old legal maxim:
‘“Where the law is uncertain there is no law.”

The short space remaining will be devoted to one of the
many illustrations, which in this class of cases exhibit the
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intelligence.” Yes, so extraordinary that my vocabulary is
inadequate for the occasion, and, therefore, 1 close.
THEODORE SCHROEDER.

CoNCURRING OPINIONS,

‘“In_the scientific study of the avsurd judicial **tests’ of
obscenity Theodore Schroeder of New York City takes a lead-
ing step in advance, and no doubt great good will come from
such efforts.”’ —The Medical Herald, for Nov., 1906.

“It is impossible to define what is an immoral or obscene
“publication. To say that it necessarily tends to corrupt or
‘“deprave the morals of readers, supplies no definite test.”—
Paterson’s Liberty of the Press Speech and Public Worship,
p. 70. London, 1880.

“We have been taught to believe that it was the greatest
injustice toward the common people of old Rome when the
laws they were commanded to obey, under Caligula, were
written in small characters, and hung upon high pillars, thus
more effectually to ensnare the people. How much ad-
vantage may we justly claim over the old Romans, if our
criminal laws are so obscurely written that one cannot tell
when he is violating them? If the rule contended for here
is to be applied to the defendant, he will be put upon trial for
an act which he could not by perusing the law have ascer-
tained was an offence. My own sense of justice revolts at
the idea. It is not in keeping with the genius of our insti-
tutions, and I cannot give it my sanction. * * * The in-
dictment is quashed, and the defendant is discharged.” Judge
Turner, on a trial for depositing an obscene sealed letter in
the Post Office. Dist. Court West Dist. of Texas. U. S. vs.
Commersford 25 Fed. Rep. gog.

MR. CoMSTOCK AS A PSYCHOLOGIST.

Mr. Anthony Comstock, after nearly a y.ear’s meditation,
made the following very luminous and highly scientific criticism
of my foregoing arguments: ‘‘It is all right from the mere
standpoint of debate and discussion, to theorize and say that
there is no such thing as an obscene book or picture. The man
who says it simply proclaims himself either an ignoramus, or is
so ethereal that there is no suitable place on earth for him.””—
The Light, January, rgoy.

If Mr. Comstock himself is not an ignoramus, and is intel-
lectually honest, why doesn’t he comply with repeated requests
and opportunity, by pointing out the errors of fact or logic,
upon which I base my conclusion that obscenity exists only in
the viewing mind,—in his mind—and not in the books?
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LIBERTY OF DISCUSSION DEFENDED WITH SPE-
CIAL APPLICATION TO SEX-DISCUSSION.

By THEODORE SCHROEDER.

Re-published from Liberal Review for Aug. and Sept., 1906.

The desire to persecute, even for mere opinion’s sake, seems
to be an eternal inheritance of humans. We naturally and as a
matter of course encourage others in doing and believing what-
ever for any reason, or without reason, we deem proper. Even
though we have a mind fairly well disciplined in the duty of
toleration, we quite naturally discourage others, and feel a
sense of outraged pronrietv, whenever they believe and act
in a manner radically different from ourselves. Our resent-
ment becomes vehement just in proportion as our reason is
impotent, and our nerves diseasedly sensitive. That is why it
is said that “Man is naturally, instinctively intolerant and a
“persecutor.”

From this necessity of our undisciplined nature comes the
stealthy but inevitable recurrence of legalized bigotry, and its
rehabilitation of successive inquisitions. From the days of
pagan antiquity to the present hour, there has never been a
time or country wherein mankind could claim immunity from
all persecution for intellectual differences. This cruel intoler-
ance has always appealed to a “sacred and patriotic duty,” and
masked behind an ignorantly made and unwarranted pretense
of “morality.”

“Persecution has not been the outgrowth of any one age,
“nationality or creed; it has been the ill-favored progeny of
“all.” Thus, under the disguise of new names and new preten-
sions, again and again we punish unpopular, though wholly
self-regarding, non-moral conduct; imprison men for express-
ing honest intellectual differences ; deny the duty of toleration:
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destroy a proper liberty of thought and conduct; and always
under the same old false pretenses of “morality,” and “law
“and order.”

Whenever our natural tendency toward intolerance is re-
inforced by abnormally intense feelings, such as diseased
nerves produce, persecution follows quite unavoidably, because
the intensity of associated emotions is transformed into a con-
viction of inerrancy. Such a victim of diseased emotions, even
more than others, “knows because he feels, and is firmly con-
“vinced because strongly agitated.” Unable to answer logic-
ally the contention of his friend, he ends by desiring to punish
him as his enemy. Because of the close interdependence of
the emotional and the generative mechanism, it is probable
that unreasoned moral sentimentalizing inducing superstitious
opinions about the relation of men and women will be the last
superstition to disappear.

The concurrence of many in like emotions associated with
and centered upon the same focus of irritation, makes the
effective majority of the state view the toleration of intel-
lectual opponents as a crime, and their heresy, whether politi-
cal, religious, ethical or sexual, is denounced as a danger to
civil order, and the heretic must be judicially silenced. Thus
all bigots have reasoned in all past ages. Thus do those af-
flicted with our present sex superstition again defend their
moral censorship of literature and art.

These are the processes by which we always become in-
capable of deriving profit from the lessons of history. That
all the greatest minds of every age believed in something now
known to be false, and in the utility of what is now deemed
injurious or immoral, never suggests to petty intellects that
the future generations will also pity us for having entertained

“our most cherished opinions.

The presence of these designated natural defects, which
so very few have outgrown, makes it quite probable that the
battle for intellectual freedom will never reach an end. The
few, trained in the duty of toleration, owe it to humanity to
re-state, with great frequency, the arguments for mental hos-
pitality. Only by this process can we contribute directly to-
ward the mental discipline of the relatively unevolved masses,
and prepare the way for those new and therefore unpopular
truths by which the race will progress. The absolute liberty of
thought, with opportunity, unlimited as between adults, for
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information as may lead to a personal and different opinion
about the physioiugy, psychology, hygiene, or ethics of sex,
and by law we make it a crime to distribute any specific and
detailed information upon these subjects, especially if it be un-
prudish in its verbiage or advocates unorthodox opinions about
marriage or sexual ethics. This is repeating the old folly that
*he adult masses cannot be trusted to form an opinion of their

The “free” people of the United States cannot be al-
lowed to have the information which might lead to a change
of their own statute laws upon sex.

There will always be those thoughtless enough to be-
lieve that truth may be properly suppressed for considerations
of expediency. I prefer to believe with Professor Max Muller,
that “The truth is always safe, and nothing else is safe;”
and with Drummond that ‘“He that will not reason, is a bigot;
“he that cannot reason, is a fool, and he that dares not reason,
“is a slave;” and with Thomas Jefferson when in his inaugu-
ral address he wrote, “Error of opinion may be tolerated, when
*‘reason is left free to combat it;” and I believe these are still
truisms even though the subject is sex.

We have only to go back a few centuries to find an in-
fluential clique of pious men trying to maintain a monopoly
of “truth.” Those who disputed their affirmations whether
about geology or theology, were promptly beheaded or burnt.
The clerical monopolists denied common people the right, not
only of having an independent judgment as to the significance,
or. value, or truth of “holy writ,” but even denied them the
right to read the book itself, because it would tempt them to
independent judgment, which might be erroneous, and thus
make them “immoral.”

- The contents and the interpretation of the Bible, together
with the political tyranny founded on these, must, “with
“humble prostration of intellect,” be unquestioningly accepted.
Those - who disputed the self-constituted mouthpieces of God
were promptly killed. And now, those who, without “humble
“prostration of intellect,” dispute any of the ready-made igno-
rance on the physiology, hygiene and psychology or ethics of
sex, are promptly sent to jail. Yet we call this a “free” coun-
try, and our age a “civilized” one.

By the same appeal to a misguided expedlency, we find
that only- a few years ago it was a crime to teach a negro
slave how to read or write. Education would make him doubt
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his slave-virtues, and with a consciousness of the injustice
being inflicted upon him, he might disturb the public order
to secure redress. So, imparting education became immoral,
and was made a crime. An effort was made to make it a crime
to send anti-slavery literature through the mails because of its
immoral tendency, and southern postmasters often destroyed
it without warrant of law, before delivery to those to whom it
was addressed. ‘

Within the past century, married women had no rights
which their husbands need respect, and education to women
was made impossible, though the imparting of it was not
penalized. Now they may acquire an education about every- -
thing, except what ought to be the most important to them,
namely: a scientific knowledge of the ethics, physiology,
hygiene, and psychology of sex. To furnish them with
literature of the highest scientific order, even though true
and distributed from good motives, or in print to argue for
their “natural right and necessity for sexual self-government,”
is now a crime, and we call it “obscenity” and “indecency.”

"Formerly, when bigots were rampant and openly domi-
nant, the old superstition punished the psychological crime of
“immoral thinking,” because it was irreligious, and it was
called “sedition,” “blasphemy,” etc. Under the present verbal
disguise, the same old superstition punishes the psychological
crime of immoral thinking, because it may. discredit the ethical
claims of religious asceticism, and now we call it “obscenity”
and “indecency.” What is the difference between the old and
the new superstition and persecution?

Strange to say, there are hundreds of thousands of the un-
churched, who, for want of clear mental vision- or adequate
moral courage, are fostering the suppression of unconventional
thinking, and justify it, upon considerations of expediency.

The argument against the expediency of truth is ever the
last refuge of retreating error, a weak subterfuge to conceal
a dawning consciousness of .ignorance. In all history, one
cannot find a single instance in which an enlargement of op-
portunity for the propagation of unpopular allegations of truth
has not resulted in increased good.

“If T were asked, “‘What opinion, from the commencement
“of history to the present hour, had been productive of the
“most injury to mankind?’ I should answer, without hesita-
“tion: ‘The inexpediency of publishing sentiments of supposed

53




»

“bad tendency.”” It is this infamous opinion which has made
the world a vale of tears, and drenched it with the blood of
martyrs.

I am fully mindful of the fact that an unrestricted press
means that some abuse of the freedom of the press will result.
However, I also remember that no man can tell a priori what
opinion is of immoral tendency. I am furthermore mindful
that we cannot argue against the use of a thing, from the
possibility of its abuse, since this objection can be urged
against every good thing, and I am not willing to destroy all
that makes life pleasant. Lord Littleton aptly said: “To
“argue against any breach of liberty, from the ill use that may
“be made of it, is to argue against liberty itself, since all is
“capable of being gbused.”

Everyone who believes in the relative and progressive mo-
rality of scientific ethics, must logically believe in the im-
morality of a code which preaches absolutism in morals upon
the authority of inspired texts, instead of deriving moral pre-
cepts from natural, physmal law. But that is no warrant for
the scientific morallst suppressing the teaching of religious
morality, as inexpedient, even if he believed it to be so and
had the power. Neither can the religious moralist justify
himself in the suppression of the opinions of his scientific
opponents. It is alone by comparison and contrast, that each
perfects his own system, and in the end all are better off for
having permitted the disputation.

No argument for the suppression of “obscene” literature
has ever been offered which, by unavoidable implication, will
not justify, and which has not already justified, every other
limitation that has ever been put upon mental freedom. No
argument was ever made to justify intolerance, whether po-
litical, theological, or scientific, which has not been restated
in ‘support of our present sex superstitions and made to do
duty toward the suppressing of information as to the physi-
ology, psychology, or ethics of sex. All this class of argu-
ments that have ever been made, have always started with the
false assumption that such qualities as morality or immorality
could belong to opinions, or to a static fact.

Because violence is deemed necessary to prevent a change,
or the acquisition of an opinion concerning the hygiene,
physiology or ethics of sex, we must infer that those who
defend the press censorship are unconsciously claiming om-
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niscient infallibility for the present sexual intelligence. If
their sex opinions were a product of mere fallible reason,
they would not feel the desirability, the need or duty to sup-
press rational criticism. By denying others the right of pub-
lishing either confirmation or criticism, they admit that their
present opinions are a matter of superstition and indefensible
as a matter of reason. To support a sex superstition by law
is just as reprehensible as, in the past, it was to support the,
now partially exploded, govermental, scientific and theological
superstitions, by the same process. This, be it remembered,
was always done in the name of “morality,” “law and order,”
etc.

There may still be those, who argue that the persecutors -
of Christians were right, because the persecution of an advo-
cate is a necessary ordeal through which his truth always
passes successfully; legal penalties, in the end, being power-
less against the truth, though sometimes beneficially effective
against mischievous error.

It may be a historical fact that all known truths, for a
time, have been crushed by the bigot’s heel, but this should
not make us applaud his iniquity. It is an aphorism of un-
balanced optimists, that truth crushed to earth will always
rise. Even if this were true, it must always remain an un-
provable proposition, because it postulates that at every par-
ticular moment we are ignorant of all those suppressed truths,
not then resurrected, and since we do not know them, we
cannot prove that they ever will be resurrected. It would
be interesting to know how one could prove that an unknown
truth of past suppression is going to be rediscovered, or that
the conditions which alone once made it a cognizable fact
will ever again come into being. And yet a knowledge of
it might have a very important bearing on some present con-
troversy of moment. .

Surely, many dogmas have been wholly suppressed whic
were once just as earnestly believed to be as infallibly true
as some that are now accepted as inspired writ. Just a little
more strenuosity in persecution would have wiped out all
Christians, if not Christianity itself. How can we prove that
all the suppressed, and now unknown, dogmas were false? If
mere survival after persecution is deemed evidence of the in-
errancy of an opinion, then which of the many conflictirig opin-
ions, each a survivor of persecution, are unquestionably true,
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Some deem the source of authority in matters of morals to
be God, as his will is manifested through the revelations or
prophets of his particular church, or that interpretation of
them, which some particular branch of some particular church
promulgates. Others find morality only in the most health-
giving adjustment to natural law, and still others find their
authority in a conscience, unburdened, either with supernatural
light, or worldly wisdom. Only the generous exercise of the
most free discussion can help us out of this chaos.

Philosophers tell us that life is “‘the continuous adjustment
“of internal relations to external relations.” The use of con-
scious effort toward the achievement of the fullest life, through
our most harmonious conformity to natural laws, is the es-
sential distinction between the human and other animals.

Observance of natural law is the unavoidable condition of
all life, and a knowledge of those laws is a condition precedent
to all effort for securing well-being, through conscious adjust-
ment to them. It follows that an opportunity for an acquain-
tance with nature’s processes, unlimited by human coercion, is
the equal and inalienable right of every human being, because
essential to his life, liberty, and pursuit of happiness. No
exception can be made for the law of our sex nature. ’

It also follows that in formulating our conception of what
is the law of nature, and in its adjustment or application by
us to our infinitely varied personal constitutions, each sane
adult human is the.sovereign of his own destiny and never
properly within the control of any other person, until some one,
not an undeceived voluntary participant is directly affected
thereby to his injury.

The laws for the suppression of “obscene” literature as
administered, deny to adults the access to part of the alleged
facts and arguments concerning our sex nature, and therefore
are a violation of the above rules of right and conduct.

We all believe in intellectual and moral progress. There-
fore, whatever may be the character or subject of a man’s
opinions, others have the right to express their judgments
upon them; to censure them, if deemed censurable; or turn
them to ridicule, if deemed ridiculous. If such right is not
protected by law, we should have no security against the
exposition or perpetuity of error, and therefore we should
hamper progress.

It follows that the believer in a personal God or in the
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Trinity, the Mormon with his “Adam-God,” the Agnostic with
his “Unknowable,” the Christian-scientist with his impersonal
“All mind and all love” God, the Unitarian with his “Purpose-
ful Divine Imminence,” the Theosophist with his godless “Nir-
‘“vana,” and the Atheist, all have an equal right to vie with
each other for public favor; and, incidentally, to censure or
ridicule any crudities which they may believe they see in any
or all rival conceptions.

It is only by recognition and exercise of such a liberty
that humanity has evolved from the primal sex-worship
through the innumerable phases of nature worship to our
present relatively exalted religious opinion. Even though we
reject all, or all but one, of the numerous modern anthropo-
morphic and deistic conceptions of God, we must still admit
that each of these is based upon a more enlightened and en-
larged conception of the Universe and man’s relation to it,
than can possibly be implied in the worship of the phallus.
Thus liberty of thought and of its expression has been and
will continue to be the one indispensable condition to the im-
provement of religions.

If we are not thus far agreed as to the equal moral nghts
of each, then which one has less right ‘than the rest? It is
beyond question that the solitary man has an unlimited right
of expressing his opinion, since there is no one to deny him
the right. With the advent of the second man surely he
still has the same right with the consent of that second man.
How many more persons must join the community before
they acquire the moral warrant for denying the second man
the right and the opportunity to listen to, or to read, anything
the other may speak or write, even though the subject be
theology or sex-morality? By what impersonal standard (not
one based merely upon individual preferences) shall we ad-
judge the forfeiture of such individual rights, if forfeiture
is to be enforced by a limitation?

If such impersonal standard cannot be furnished then
the argument must proceed as follows: if all disputants have
the equal right to question and deride the conceptions of all
the rest as to the existence, nature or knowableness of their
respective God, then they have an equal right to question the
divine origin or interpretation of that which others believe to
be divine revelation.

If men have a right to cast doubt upon the source and
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fact of divine revelation, then, of course, they must have an
equal right to discredit that which others believe to have
been taught by such divine revelation, even though the sub-
ject be the relation of the sexes.

More specifically, that means this: the Catholic priest
may advocate, as others deny, the superior morality of his
celibacy ; the one may argue for, and the other against, the
compatibility of the best health and life-long continence, and
to this end either may adduce all the evidence, historical or
- scientific, which is deemed material ; the marriage purists may
argue for, and others against, the superior morality of having
sexual relation only for the purpose of procreation ; the Bible
Communist of Oneida may advocate, as others deny, the sup-
erior morality of “free love;” the Episcopalians and Ethical
Culturists, may advocate, as others deny, the superior morality
of indissoluble monogamy ; the Agnostic or Liberal Religion-
ist may advocate, and others may deny, the superior morality
of easy divorce; the Utilitarian may advocate, as others deny,
the superior morality of stirpiculture with or without mono-
gamic marriage; the Mormon may advocate, as others deny,
the superior morality of polygamy, etc., etc.

I assume for the present that they do not advocate the
violation of existing marriage laws, but limit their demand
and argument to a repeal or amendment. of those laws, so as
to make them conformable to their respective ideals. Under
present laws numerous persons have been arrested for mak-
ing arguments in favor of some of the foregoing propositions,
while advocates of the contrary view have gone on unmolested.

Those who hold to any one of these ideals necessarily
believe all others to be of immoral tendency; and it seems
to me that ridicule, fact and argument, unrestricted as to
adults, are the only means by which the race can secure that
progressive clarification of moral vision, which is essential to
higher moral development.

The vaunted morality of one age is the despised super-
stition and barbarism of succeeding ages. Thus we have
proceeded, as far as our sexual morality is concerned, through
irresponsible, indiscriminate promiscuity, group marriage,
female slavery, the sacred debauchery of sex-worship, poly-
andry, polygamy, the abhorrent ideals of ascetics and sex-
perverts, to our present standards, and the course of moral
evolution is not yet ended.
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Since, then, the very superiority of our present morality
is due to the liberty of thinking and of exchanging thoughts,
how absurd and outrageous it is now to impair or destroy the
very basis upon which it rests, and upon which must depend
the further development of our progressive morality.

Since advancement in the refining of our ethical concep-
tions is conditioned upon experimentation and the dissemina-
tion of its observed results, it follows that the most immoral
of present tendencies is that which arrests moral progress
by limiting the freedom of speech and press. When viewed
in long perspective it also follows that we must conclude that
the most immoral persons of our time are those who are
now successfully stifling discussion, and restricting the spread
of sexual intelligence, because they are most responsible for
impeding moral progress, as to the relations of men and
women.

Those who in these particulars deny a freedom of speech
and press and the correlative right to hear, unlimited as to
all sane adults, by their very act of denial, exercise a right
which they would suppress in others. The true believer in
equality of liberty allows others the right to speak against
free speech, though he may not be so hospitable as to its
actual suppression. -No man is truly liberal who is unwilling
to defend the right of others to disagree with him, even about
free-love, polygamy, or stirpiculture.

If our conceptions of sexual morality have a rational foun-
dation, then they are capable of adequate rational defence,
and there is no need for legislative suppression of discussion.
If our sex ethics will not bear critical scrutiny and discussion
then to suppress such discussion is infamous, because it is
a legalized support of error. In either case the freest pos-
sible discussion is a necessary condition of the progressive elim-
ination of error.

No man can help believing that which he believes. Belief
is not a-matter of volition. No man, by an act of will, can make
himself believe that twice two are six. He may say it, but
he cannot believe it, that is, he cannot acquire the correspond-
ing concept. No man, solely by an act of will, can stop
thinking. No man can tell what he will think tomorrow, nor
arbitrarily determine what he will think next year.

If there still remain any believers in the free-will super-
stition, as applied to matters of belief, each of them can, by
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a simple test, demonstrate to himself the impossibility of ar-
bitrarily controlling his conviction. Let him, solely by an
uncaused exercise of his “free-will,” abolish his belief in its
existence, and substitute the conviction that a man in his men-
tal life is a mere irresponsible automaton. Then, having firmly
held this latter conviction for just ten days, let him, by another
act of the “free-will” (which then, he does not believe in),
restore his belief in its existence. Not until I find a sane man
who honestly believes that he has performed this, to me im-
possible feat, can I admit that the existence of a “free-will”
as applied to our thought-products, is even a debatable ques-
tion.

“Free will” in the determination of one’s opinion is but
a special phase of the general “free-will” doctrine. Those
who, in spite of the foregoing suggestions, continue to be-
lieve in the lawlessness of the intellect and their own ability
to believe doctrines without evidence or against what to them-
selves seems a preponderance of the evidence, must be re-
ferred to the scientific literature upon the subject.*

Professor Fiske, in his Cosmic Philosophy, fully considers
and answers all the arguments for a “lawlessness of volition”
and concludes his discussion with these paragraphs:

“From whatever scientific standpoint we contemplate the
“doctrine of lawlessness of volition, we find that its plausible-
“ness depends solely on tricks of language. The first trick is
“the personification of will as an entity distinct from all acts
“of volition; the second trick is the ascription to this entity
“of ‘freedom,” a word which is meaningless as applied to the
“process whereby feeling initiates action; the third trick is
“the assumption that desires or motives are entities outside of
“a person, so that if his acts of volition were influenced bv
“them he would be robbed of his freedom.

“Whatever may be our official theories, we all practically
“ignore and discredit the doctrine that volition is lawless.
“Whatever voice of tradition we may be in the habit of echo-
“ing, we do equally, from the earliest to the latest day of our -
“self-conscious existence, act and -calculate upon the supposi-

*Maudsley, “Body and Mind,” Part I; Herbert Spencer,
“Principles of Psychology,” Vol. I, pp. 495 to 613; Ribot,
“Diseases of the Will”; Jéhn Fiske, “Cosmic Philosophy,”
Vol. II, chap. 17.
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